United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 




Court of Appeals.District of Columbia 


JAINTJA-liY 1900. 


No. 971. 



PABLO MAESE, JOSE L. LOPEZ, DIONICIO GONZALEZ, 
JESUS MARIA TAFOYA, APPELLANTS. 


vs. 

BINGER HERMAN, COMMISSIONER OF THE GENERAL 
LAND OFFICE OF THE UNITED STATES, AND ETHAN 
ALLEN HITCHCOCK, SECRETARY OF THE DEPART- 
MENT OF THE INTERIOR OF THE UNITED STATES. 


.APPEAL FROM THE SOPREME COURT OF THE DISTRICT OF COLUMBIA. 


FILED FEBKUARY 27, 1900. 





1900 . 


ISTo. 971. 


PABLO MAESE, JOSE L. LOPEZ, DIONIOIO GONZALEZ, 
JESUS MARIA TAFOYA, APPELLANTS, 


vs, 

LINGER HERMAN, COMMISSIONER OF THE GENERAL 
LAND OFFICE OF THE UNITED STATES, AND ETHAN 
ALLEN HITCHCOCK, SECRETARY OF THE DEPART- 
MENT OF THE INTERIOR OF THE UNITED STATES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA. 


INDEX. 


Caption 

Bill... 

Demurrer 

Decree sustaining demurrer ; appeal and penally of bond fixed 

Opinion of court 

Memoran^iim Appeal bond filed 

Directions for preparation of transcript on appeal 

Clerk's certificate 


Oi'itriiml, Print. 


a 

1 

1 

1 

14 

8 

16 

9 

17 

10 

33 

19 

34 

19 

35 

19 


« 


Jui>n & Detwisilek, Printeus, Washington, D. C., March 2, 1900. 



In the Court of Appeals ot the District of Columbia. 


Pablo Maese et al., Appellants, 

vs. 

Binger Herman, Commissioner, &c., et al. 


No. 971. 


a Supreme Court of the District of Columbia. 

Pablo Maese et al. "j 

vs. I 

Binger Herman, Commissioner of the Gen- ^No. 20276. Equity, 

eral Land Office of the United States, | 

et al. J 


United States op America, 
District of Columbia, 



Be it remembered that in the supreme court of the District of Co- 
lumbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit : 
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Bill 

Filed March 22, 1899. 


In the Supreme Court of the District of Columbia, the — Day of 

March, 1899. 


Pablo Maese, Jose L. Lopez, Dionicio Gon-'I 
zalez, Jesus Maria Tafoya j 


vs. 

Binger Herman, Commissioner of the General 
Land Office of the United States, and Ethan 
Allen Hitchcock, Secretary of the Depart- 
ment of the Interior of the United States. 


I No. 20276, Equity 
{ Docket 46. 


To the supreme court of the District of Columbia, holding an 
equity court : 

The plaintifiPs state as follows: 

1. They and each of them are citizens of San Miguel county, in the 
Territory of New Mexico, and reside on what is known as the Las 
Vegas land grant, situated in said county, and they bring this suit 
in their own right as heirs of the original grantees of said grant 
and on behalf of all the other heirs and assigns of the original 
grantees of said grant who now have any interest therein and who 

1— 971a 
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have a common interest with said plaintiffs and who will bear their 
pro rata share of the costs herein. 

2. The plaintiffs further state that all the heirs and assigns of the 
original grantees in and to said grant are too numerous to 

2 be made parties by name. 

3. The defendant Binger Hermann is a citizen of the 
United States and a resident of the District of Columbia, and is 
sued in this action as the Commissioner of the General Land Office 
of the United States; the defendant Ethan Allan Hitchcock is also 
a citizen of the United States and a resident of the District of Co- 
lumbia, and is sued in this action as the Secretary of the Depart- 
ment of the Interior of the United States. 

4. On the 20th day of March, 1835, Juan Dios Maese, Miguel 
Archuleta, Manuel Duran, and Jose Antonio Cassaos, for themselves 
and on behalf of twenty-five men, appeared before the corporation 
of El Bade, in the Territoiy of New Mexico, Mexico, and to said 
corporation of El Bado presented their petition, according to law, 
wherein they stated that, having registered a vacant and unculti- 
vated piece of land, commonly known by the name of Las Vegas, 
on the Galinas river, which they desired for the cultivation of mod- 
erate crops and for pasture and watering places, and they then and 
there petitioned said corporation for said tract of land, the same 
being then and there under the jurisdiction of the corporation of 
El Bado and bounded as follows: “ On the north by the Sapello 
river, on the south by the boundary of the grant of Don Antonio 
Ortiz, on the east by the Aguagede la Zegua, and on the west the 
boundary of the grant to San Miguel del Bado,” and they asked that 
the same be granted and set off to them, and that they be given 
possession thereof. The tract of land contained within said bound- 
aries is the same tract of which survey was afterwards made in 

1860 and approved by the surveyor general of New Mexico, 

3 as will hereafter appear, and contains 496,446.96 acres of 
land. 

5. On the same day on which said petition was presented it was 
transmitted to the territorial deputation, with the recommendation 
that the same be granted. 

6. On the 23rd day of March, 1835, the application was approved, 
and the grant was made by the territorial deputation, with the 
boundaries asked for, with the provision that persons who owned 
no land were to be allowed the same privilege of settling upon the 
grant as those who petitioned for it, and tliat “ the pasture and 
watering places are free to all.” 

7. On the 24th day of March, 1835, Francisco Sarracino, the 
acting governor or political chief of the Territory of New Mexico, 
approved said action of the territorial deputation and directed the 
constitutional justice of El Bado to place the parties in possession 
of the lands prayed for. 

8. On the 6th day of April, 1835, Jose Jesus Ulibarri, constitu- 
tional justice, went upon the ground with the parties, exhibited to 
them the original petition praying for the grant, pointed out the 
boundaries as set forth in the petition, and placed them in complete 
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and full possession of all the land contained in said grant; where- 
upon said grant became and was in all respects valid, and all the 
land included within the exterior limits of said grant then and 
there became and was segregated from the public lands of Mexico 
and of the Territory of New Mexico, and then and there be- 

4 came the private property of said individual grantees, and 
has ever since hereto been and still is the private property of 

said grantees, their heirs and lawful assigns. 

9. The plaintiffs aver and charge that they and each of them are 
legal heirs of certain of the original grantees of and to said Las 
Vegas land grant — that is to say, the said Pablo Maese is a son of 
and legal heir to the said Juan de Dios Maese ; Jose L. Lopez is a 
grandson and legal heir to Francisco Lopez, and is also the adminis- 
trator of the estate of the said Francisco Lopez ; the said Dionicio 
Gonzalez is a grandson of and legal heir to Santiago Ulibarri, and 
the said Jesus Maria Tafoya is a grandson of and heir to Antonio 
Romo; and plaintiffs aver that the said Juan de Dios Maese, Fran- 
cisco Lopez, Santiago Ulibarri, and Antonio Romo were each and 
all of the original grantees of and to said Las Vegas land grant; 
and plaintiffs further aver and charge that the said Juan de Dios 
Maese, Francisco Lopez, Santiago Ulibarri, and Antonio Romo have 
all departed this life, and that they each and all died seized and 
possessed of undivided interests in and to all of the lands embraced 
and included in said land grant, and that as their heirs respectively 
said plaintiffs are now the true and real owners of undivided inter- 
ests in said land, the separate interest therein of each being of the 
full value of not less than ten thousand dollars. 

10. By the treaty and protocol of Guadalupe Hidalgo, made be- 
tween the United States and Mexico on the 30th day of May, 1848, 
it is provided that nothing in the treaty shall annul grants of land 

made in the ceded territory ; that all such grants shall 

5 preserve the legal value which they possess under Mexican 
laws, and that legitimate titles to every description of per- 
sonal and real property existing in the ceded territories are those 
which were legitimate titles under the Mexican lavvs in California 
and New Mexico up to the 13th of May, 1848. The said laud in- 
cluded in said grant was in the Territory of New Mexico at and 
before May 13, 1848, and by the express terms of said treaty, as 
also by the laws of nations, the validity of said grant was in nowise 
impaired by reason of the cession of New Mexico to the United 
States, but, upon the contrary, it was in effect thereby declared upon 
the part of the United States that they would protect the title of 
said grantees, their heirs and assigns, in and to all of said land. 

Plaintiffs further aver and charge that all of said lauds embraced 
and included in said grant are now reasonably worth and of the 
value of two millions of dollars. 

11. By the 8th section of the act of Congress of July 22,1854 
(10 Stat., 309), it was made the duty of the surveyor general of New 
Mexico to ascertain the origin, nature, character, and extent of all 
private claims of grants to land under the laws, usages, and customs 
of Spain and Mexico. He was authorized to issue notices, summon 
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witnesses, administer oaths, etc., and required to make full reports 
to the Secretary of the Interior to be laid before Congress for final 
action “ with a view to confirm hona fide grants ” originating before 
tiie cession by the treaty of Guadalupe Hidalgo, denoting the 
various grades of title, with his decision as to their validity or in- 
validity; also to report all pueblos, the extent, locality, 

6 number of inhabitants, and nature and title of each, and 
until final action of Congress on such claims all lands covered 

thereby should be reserved from sale or other disposal by the 
Government. 

Acting under instructions given to him b}^ the Secretary of the 
Interior and the Commissioner of the General Land Office, William 
Pelham, surveyor general of New Mexico, proceeded to make sur- 
veys of private land grants in that territory. To this end he gave 
public notice requiring all parties who claimed grants to appear 
before him and present their claims by petition, setting forth par- 
ticularly the grounds and character of their title and the extent of 
territory embraced within their respective grants. Thereupon 
Francisco Lopez, Henry Connolly, and Hilario Gonzalez, on behalf 
of themselves and a large number of the citizens of the United 
States, residents of the county of San Miguel and its vicinity, filed 
with said surveyor general their notice and petition making claim 
to said Las Vegas land grant, alleging that they and the citizens 
whom they represented were claimants and legal owners of the lands 
included in said grant, and asking that their claim and title be ex- 
amined as required by law, and that said grant be confirmed to 
them. 

Upon the presentation of said petition the said surveyor general 
proceeded to investigate the nature, character, extent, and validity 
of said grant, and, having made such investigation, he made a 
report of his findings and conclusions as he was required by law to 
do. By and in said report the surveyor general found that the 
grant made to Juan de Dios Maese et al., being that under which 
plaintiffs now claim, was made in strict conformity to the laws 
and usages of Mexico at the time, and that the lands are 

7 lawfully separated from the public domain and entirely 
beyond the disposal of the General Government, and that 

said grant was valid and good. 

The report of the surveyor general was in due course of proceed- 
ing regularly submitted to Congress for its action thereon, and 
thereafter, to wit, on June 21, 18^60, the Congress of the United 
States formally approved the said report of the surveyor general 
and duly confirmed said grant as made by the constituted authori- 
ties of the Territory of New Mexico, as aforesaid, thereby confirm- 
ing in and to the original grantees named and designated in said 
Las Vegas grant, their heirs and assigns, their absolute right and 
title to all of the lauds embraced, within the aforesaid boundaries 
and limits, free of all right, title, claim, or control upon the 
part of the United States. 

By law it is made the duty of the Commissioner of the General 
Land Office to issue a patent to the grantees of all private land 
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grants which have been confirmed by Congress, and the said Com- 
missioner of the General Land Office is, under the law, required to 
issue patents in all such confirmed private land grants to the 
grantees named in the original grant, their heirs or assigns, and in 
the discharge and performance of his duty therein he has no judi- 
cial or discretionary powers, but acts ministerially alone in the is- 
suing of such patents. 

By the act of Congress confirming said grant, it declared it to be 
a valid grant, and that the United States did not by the cession of 
New Mexico acquire any title to said lauds or any part thereof, and 
by said act expressly quitclaimed all right, title, or claim to said 
lands, and thereby declared that the Government of the 

8 United States had no such jurisdiction over said lands as to au- 
thorize the Department ol the Interior to sit in judgment 

upon the title or to adjudicate to whom a patent should be issued. 

Plaintiff's aver tl^at all the original grantees named and desig- 
nated in said grant have departed this life, and that they each and 
all died seized and possessed in common of said lands, except possi- 
bly in some instances some of the original grantees had purchased 
the right, title, and interest of some of their cograntees in said land, 
and said plaintiffs further aver and charge that they and those 
whom they represent herein are all either heirs of the original 
grantees or hold title to said lands by conveyances, mediate or im- 
mediate, from original grantees of and to said lauds, and that, as 
heirs and assigns of the original grantees, they are the true and 
real owners in fee absolute of all of said lands, and as such are en- 
titled to have a patent issued to them for all of said lands. 

12. December 17, 1898, upon a petition filed in the Interior De- 
partment of the United States, praying that a patent be ordered to 
be issued to the town of Las Vegas to all the land included in said 
Las Vegas grant, the Honorable Thomas Ryan, the tiien acting 
Secretary of the Interior Department, addressed a letter to the Com- 
missioner of the General Laud Office, wherein and whereby the said 
Interior Department ordered and directed the honorable Commis- 
sioner of the General Land Office to issue a patent to said lands to 
the town of Las Vegas, which order of the Interior Department now 
remains and continues in full force and effect, not having been set 
aside, vacated, or omitted. 

9 13. Said plaintiffs are informed and believe, and upon 
their information and belief they charge the fact to be, that 

at the date of the making of said Las Vegas grant, as aforesaid, 
there was no place of collection of people having any legal existence 
under the laws, customs, or usages of the Repubiic of Mexico or 
the Territory of New Mexico known or designated as the town of 
Las Vegas, nor was tliere any town by name of Las Vegas on said 
grant or elsewhere at that time wdiich under the laws in force at 
that time in the Territory of New Mexico had any legal or cor- 
porate existence or which under or by virtue of any law, custom, or 
usage in force in New Mexico could take or acquire title to lauds. 

And said plaintiffs allege and charge further that said land grant 
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was not made to any town by name of Las Vegas or by any other 
name; that the town of Las Vegas nor any other town ever peti- 
tioned the surveyor general of New Mexico to investigate the nature, 
character, extent, or validity of said grant, and that the only peti- 
tion ever preferred to any surve^mr general for such an investiga- 
tion touching said grant was preferred b}" individuals representing 
the original grantees, Juan Dios Maese et aL, their heirs and assigns, 
the same hereinbefore referred to. They aver further that said sur- 
veyor general reported that said grant was made in due form to 
Juan Dios Maese and his associates, and was to them a valid grant, 
and plaintiffs aver that said grant was duly and legally confirmed 
by Congress to the original grantees, the said Juan Dios Maese 
and his associates, and that it was not confirmed to a town 
by the name of Las Vegas or to any other town. Said plaintiffs 
further show that they are informed and believe, and upon 

10 their information and belief they charge the fact to be, that 
there was not on December 17, 1898, any town by name of 

Las Vegas anywhere in the United States having any legal or cor- 
porate existence or any defined boundaries, or that could take or 
acquire title, either equitable or legal, to any lands whatsoever; 
and, further, that there was not at the time of the cession of the 
country included in the Territorv of New Mexico to the United 
States by the Republic of Mexico, or at the time of the confirma- 
tion by Congress of the United States of said Las Vegas grant, any 
such town having any legal or corporate existence or having any 
defined boundaries, or any place by that name capable in law of 
acquiring, having, or holding title, either legal or equitable, to the 
lands included within the Las Vegas grant or any other real estate. 

14, Said plaintiffs are advised and believe, and therefore charge, 
that sliould a patent be issued naming as the patentee therein the 
town of Las Vegas that such patent would be void for the reasons 
hereinbefore stated, and especially for the reasons that there is not 
now and never was any person, natural or artificial, or any corpo- 
ration by the name of Las Vegas, and they aver and charge that 
there is not now and was not on December 17, 1898, and was not 
at the date of said grant, nor at the date of the confirmation of said 
grant, any incor[)orated place by tlie name of Las Vegas, or any 
place by that name having any legal existence or any defined 
boundaries or boundary lines separating it from the surrounding 

country, nor is there now any t6wn or place by name of the 

11 town of Las Vegas capable of taking, acquiring, or holding 
title to any property, real or personal. 

15. Said plaintiffs are informed and believe and so charge 
that notwitlistanding the facts that said grant was neither made to 
nor confirmed to a town by name of Las Vegas, and that a patent 
issued to a patentee named as the town of Las Vegas would be 
void, yet the said Commissioner of the General Land Office, under 
the said orders and directions of the Interior Department, will so 
issue the patent if not restrained from so doing by this honorable 
court. 
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They aver and charge that a patent issued to the town of Las 
Vegas would cast a cloud and a suspicion upon the title of said 
plaintiffs and those who are interested with them in said grant as 
the heirs and assigns of the said original grantees, and will result 
in irreparable injury to them and to each and all of them. 

16. The plaintiffs have duly presented their claim to the said In- 
terior Department and to the Commissioner of the General Land 
Office to said grant, and in due form asked that a patent to the 
lands of said grant be issued to the heirs and assigns of said orig- 
inal grantees, and yet, notwithstanding all the facts as hereinbefore 
stated, their prayer and request have been ignored and wholly dis- 
regarded, and said Commissioner of the General Land Office is now 
about to issue the patent to said grant to a nonentity, called the 
town of Las Vegas, in violation of law and in violation of the rights 
of plaintiffs and to their great and irreparable injuiy, and will do 
so unless restrained from so doing by this court. 

12 ■ ^ Prayer. 

1. The premises considered, the said plaintiffs pray that process 
of subpoena may issue out of this honorable court and be served 
upon said Linger Hermann, the Commissioner of the General Land 
Office, and upon Ethan Allan Hitchcock, the Secretary of the 
Department of the Interior, and that they may be made parties 
defendant hereto and required to answer this bill, but not under 
oath, the plaintiff hereby waiving oath to the answers of the defend- 
ants; that an order may issue temporarily restraining them, and 
each of them, and all their subordinates in office from issuing a 
patent to said lands, naming the town of Las Vegas as patentee, 
wherein or whereby any title to the lands included in said Las 
Vegas grant might be conveyed or attempted to be conveyed to or 
invested in the town of Las Vegas, or of making or issuing a patent 
to said lauds to any other than the heirs and assigns of the original 
grantees, as mentioned and named and described in said grant 
made, as aforesaid, to Juan de Dios Mease a/., and that on the 
final hearing hereof the said injunction may be made perpetual, or 
if it should be that the said Commissioner of the General Laud 
Office may, before the filing of this bill^of complaint, have issued a 
patent to said laud to the town of Las Vegas, that this honorable 
court will order and declare that any such patent is and shall be 
forever held void and of no effect, and that the same be ordered 
canceled, and if said Commissioner of the General Land Office 
has not yet issued a patent to said lands that he be by this honor- 
able court ordered and directed. to issue a patent to all of said lands 
to the heirs, legal representatives and assigns of- the said 

13 Juan de Dios Maese, Manuel Duran, Miguel Archuleta, Jose 
Antonio Cassaos, and those who were associated with them 

as the original grantees and as representatives of said original 
grantees, and that their title in and to said lands may be quieted, 
and said plaintiffs pray for such other and further and general 
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relief as they may show themselves entitled to under the law and 
the facts; and, as in duty bound, they will ever pray, etc. 

JOSfi L. LOPEZ. 

PABLO MAESE. 
DIONICIO GONZALES. 
JESUS M. TAFOYA. 


H. C. BURNETT and 
FRED BEALL, 

Attorneys for Plaintiffs. 


Teeuitoey of New Mexico, | 

^ r SS 

San Miguel County, j 


We do severally swear that we each have heard read the bill in 
equity by us subscribed, and know the contents thereof, and that 
the facts therein stated upon our personal knowledge are true, and 
those stated upon information and belief we believe to be true. 

JOSE L. LOPEZ. 

PABLO MAESE. 

DIONICIO GONZALES. 

JESUS M. TAFOYA. 


Subscribed and sworn to before me this 1st day of February, 
1899. 

[seal.] EUGENE McELROY, 

Notary Public. 
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Demurrer. 


Filed Mav 2, 1899. 


In the Supreme Court of the District of Columbia, This — Day of 

May, 1899. 


Pablo Masse, Jose L. Lopez, Dionicio Gon-' 
zales, and Jesus Maria Lafoya, Plaintiffs, 

vs. 


Bingee Hermann, Commissioner of the Gen- 
eral Land Office of the United States, and 
Ethan Allen Hitchcock, Secretary of the De- 
partment — of the United States, Defend- 
ants. 


} Equity. 



No. 20276. 


Come now Binger Hermann, Commissioner of the General Laud 
Office of the United States, and Ethan Allen Hitchcock, Secretary 
of the Department of the Interior of the United States, defendants, 
by protestation, not confessing or acknowledging all or any of the 
matters and things in the said complainants’ bill to be true in such 
manner and form as the same are therein set forth and alleged, do 
demur to said bill of complaint upon and for the following grounds : 

First. Said bill of complaint is bad in substance and for want of 
equity, and does not state facts sufficient to entitle the plaintiffs to 
the relief prayed for or to any relief. 
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15 Second. The court has no jurisdiction over the subject- 
matter of tlie suit. 

Third. Tliere is a defect of parties defendant. 

WILLIS VANDEVANTER, 

k^olicilors for Defenda7iis. 

Defendants will urge as reasons for demurrer: 

First. That the court cannot interfere witli defendants while in 
tlie discharge of tiieir duty as public officers in the matter of issuing 
the patent to said land. 

Second. Lhat the courts have no jurisdiction over the matter of 
issuing patents to lands. 

Third. That the town of Las Vegas is a necessary party to said 
suit, as sliown by said bill. 

I hereby certify that in my opinion the foregoing demurrer is 
well founded in law. 

WILLIS VANDEVANTER, 

Solicitor for Defendcmts. 

United States op America, 1 
District of Columbia, j ' 

Pjthan Allen Hitchcock, who, as Secretary of the Interior, is one 
of the defendants in the above-entitled suit, being sworn, on oath 
says tliat the foregoing demurrer is not inter[)osed for delay. 

ETHAN ALLEN HITCHCOCK. 

Subscribed and sworn to before me this 2nd dav of May, A. D. 
1899. 

[seal.] W. BERTRAND ACKER, 

Notary Public iu and for D. C. 


16 Decree, Ac. 

Filed Januarv 4, 1900. 

In the Supreme Court of the District of Columbia. 

Pablo Maese et al. ) 

. vs. > Equity. No. 20276. 

Binger Hermann et al. ) 

On this 4th day of January, nineteen hundred, the above-enti- 
tled cause came on to be heard upon the demurrer of the defend- 
ants to the bill of complaint herein, and after argument of counsel 
pro and con and due consideration thereof by the court said de- 
murrer is sustained, and the complainants in open court declining 
to amend their bill of complaint, but standing upon the bill as tiled, 
it is ordered by the court that tlie said bill of complaint be, and 
the same is hereby, dismissed at the cost of the complainants. 

Thereupon the complainants in open court pray an appeal to the 
next term of the Court of Appeals of the District of Columbia, 
2—971 A 
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which is by the court granted upon com[)lainaiits entering into 
bond in the sum of two hundred dollars conditioned and payable 
according to law. 

A. B. IIAaNP]R, 

yls.90. Justice. 

17 Opinion of JIagner, Justice. 

Filed January 11, 1900. 

In the Supreme Court of the District of Columbia. 

Pablo Maese et al. 

V. Equity. No. 20276. 

Binger Hermann et al, J 

This bill was filed by Pablo Maese, Jose L. Lopez, Dionicio Gon- 
zales, and Jesus Maria Tafo 3 ui, in behalf of themselves and of other 
descendants of the original grantees, to obtain an injunction to re- 
straiji the authorities of the General Land Office from issuing to 
the town of Las Vegas a patent for 496,446.96 acres of land in San 
Miguel county, in the Territor}' of New Mexico, comprising what is 
kr.own as the Las Vegas grant, and also to obtain a decree direct- 
ing those officials to issue a [)atent for all these lands to the com- 
plainants. 

The circumstances connected with the controversy may be de- 
tailed as follows : 

On the 20th of March, 1835, Juan de Dios Maese and three others, 
for themselves and in the name of twenH-five men, presented a pe- 
tition to the corporation of El Bado, in the Territory of New Mex- 
ico, then belonging to the Mexican Republic, praying for a grant of 
lands wliich they described as a vacant and uncultivated piece of 
land commonly known by the name of Las Vegas, which they so- 
licited for the purpose of planting a moderate crop and for pasture 
and watering places, and contained within certain designated 
boundaries. The application was ajiproved by officials called 

18 “ the territorial deputation,” with the conditions that the 
lands were to be granted not onh^ to the petitioners, but 

generally to all persons who were destitute of lands to cultivate, and 
that the pasture and watering places should be free to all. Shortly 
afterwards the grant was approved by the governor of the d^erritory, 
who inserted in hisorderof apiiroval the suggestion that the proper 
official should select a site for a town to be built by the inhabitants, 
and should place them in possession of the described lands. The 
constitutional justice, in his report of the 6th of April, 1835, set 
forth his proceedings in execution of the governor’s order, among 
other things, stating that he had arranged that the wall surround- 
ing the town was to be constructed by the individuals to wdiom 
land had been allotted. 

The treaty of Guadalupe Hidalgo of the 30th of May, 1848, under 
which the Territory was ceded to the United {States, recognized the 
validity of all Mexican grants within the ceded Territory, with their 
legal value under the laws of that Republic. 
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With a view of adjusting such claims to lands within the Terri- 
tory, Congress, by section 8 of the act of July 22, 1854 (10 Statutes, 
309), provided that the surveyor general of New Mexico should as- 
certain upon full examination tlie origin, nature, character, and 
extent of nil claims within the Territory originating before the 
cession to the United States, and report the same, with his decision 
as to their validity or invalidity, and showing the extent and local- 
ity of all pueblos existing thereon, which report, in such 

19 form as should be prescribed by the Secretary of the Interior, 
should be laid before Congress for such action thereon as 

might be deemed just and proper, with a view to confirm bona fide 
grants and give full effect to the treaty of 1848. 

On December 18, 1858, the surveyor general transmitted to the 
Secretary his report, accompanied by a list (marked Exhibit A) of 
nineteen claims, described by him as “ private land claims and 
town-site grants in New Mexico, as approved or rejected by the sur- 
veyor general of said Territory, submitted for the final confirmation 
of Congress.” 

The list described the claims by their numbers, and gave to each 
the name of the respective claimants. The first-named was desig- 
nated as No. 20, and the names of the claimants to the lands therein 
referred to were given as ‘‘town of Las Vegas and Thomas Baca 
et al” The report declared that each of these conflicting claims 
was valid in form and for the identical land — the grant to Baca 
antedating by about ten years that made under the petition of 
Maese and his associates — so that in the absence of one the other 
would be good and sufficient; and with this explanation he sub- 
mitted the claims to Congress for its action in the premises. 

The report was laid before Congress by the Secretary of the In- 
terior, which, by the act of 21st June, 1860 (12 Statutes, 71), enacted 
“ that the private land claims in the Territor}" of New Mexico, as 
recommended forconfirmation by said surveyor general in his report’s 
and abstract marked Exhibit A, as communicated to Congress by 
the Secretary of the Interior in his letter dated the third of 

20 February, eighteen hundred and sixty, and numbered from 
twenty to thirty-eight, both inclusive, be, and the same are 

hereby confirmed, with the exception of the claim numbered twent}^- 
six, in the name of Juan B. Vigil, which claim, numbered twenty- 
six, is not confirmed.” 

The representatives of the Baca claim to the Las Vegas grant 
having signified their willingness to relinquish their older title in 
favor of the settlers if allowed to enter an equivalent number of 
acres elsewhere in the Territory, and the recommendation of the 
Senate Committee on Private Land Claims that this offer should 
be accepted having been approved by Congress, it was provided in 
sec. 6 of the act that the Baca claimants should be allowed to enter 
an equal quantity of land elsewhere in the Territory in considera- 
tion of their relinquishment, and this arrangement, it is conceded, 
was etfected. Thus the confirmation of claim number twenty 
inured only and conclusively to the benefit of the only other 
claimant, “ the town of Las Vegas,” with the qualification ex- 


12 


PABLO MAESE ET AL. V«. 


pressed in section 4 of the act, “ that tiie foregoing confirraation 
shall only be constrnod as quitclaims or relinquishments, on the 
part of the United States, and shall Jiot affect the adverse rights of 
any other person or persons whomvsoever.” 

By section 2447 of tlie Revised Statutes of the United States (22d 
December, 1854, 10 Statutes, 599), it is provided that — 

111 case of any claim to land in any State or Territory which has 
heretofore been confirmed by law, and in which no provision is 
made by the confirmatory statute for the issue of a patent,- it may 
be lawful, where surveys for the land have been * made, 

to issue patents for the claims so confirmed, u|)on the presentation 
to the Commissioner of the General Land Office of plats of survey 
thereof, duly approved by the surveyor general of any State 

21 or Territory, if the same be found correct by the Commis- 
sioner. But such patents shall only operate as a relinquish- 
ment of title on the part of the United States, and shall in no man- 
ner interfere with any valid adverse right to the same land, nor be 
construed to preclude a legal investigation and decision by the 
proper judicial tribunal between adverse claimants to the same 
land. 

As the act of 1800 had made no provision for the issue of a patent, 
and the surveys of the tract approved by the surveyor general in 
December, 1860, had ascertained its area, on the 17th of December, 
1898, a petition was filed in the name of the town of Las A'^egas 
|>raying for the issue of a patent for the tract thus confirmed. A 
petition was also filed in behalf of the present complainants, claim- 
ing to be the descendants of the grantees in the Mexican grant of 
1835, in whicli they insisted tiie patent should be refused to the 
town of Las Vegas, but should issue to them as such descendants. 
After argument before the Jjand Office and the Secretary of the In- 
terior, Mr. Hyan, the acting Secretary, denied tlie application of the 
petitioners last named and ordered that the patent should issue to 
the town of Las Vegas. 

The bill before the com! narrates the history of the controversv 
substantially as hereinbefore set forth and charges that the Secre- 
tary of the Interior and the Commissioner of the Land Office, unless 
restraitied by the court, will issue the patent as directed in the order 
of Acting Secretary Ryan, in violation of law and to the irrepa- 
rable injury of the complainants, and prays that they may be en- 
joined from issuing a patent for said lauds, naming the town of Las 
Vegas as patentee therein, or in any way whereby any title thereto 
may be conveyed to or vested in said town or to any other person 
except the complainants, and that said officials may be di- 

22 rected to issue patent for all said Jands to the com[)lainants. 

The Secretary of the Interior and Commissioner of the 
General Land Office interposed a general demurrer to the bill, and 
the ease has been heard upon this state of the pleadings. 

The first question arising is as to the jurisdiction of the court to 
grant the injunction. 

It is contended by the comi)lainants, that liowever the case might 
stand upon the authorities, if it were on hearing upon controverted 
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statements, vet the admissions of the demurrer render such decis- 

• 4 / 

ions inapplicable. 

The })articular averments of the bill which are thus relied on are 
that at the time the pjrant was issued in 1835 there was no collec- 
tion of people having any legal or corporate existence under the 
laws, customs, or usages of the Republic of Mexico residing upon 
any location or settlement designated as the town of Las Vegas, es- 
tablished either on said grant or elsewhere, which under or by vir- 
tue of any law, custom, or usage in force in Mexico could take or ac- 
quire title to lands; that the grant was not made to any town 
by the name of Las Vegas or by any other name; that no such 
town ever petitioned the surveyor general to investigate the validity 
of the grant, and that the only petition for that purpose was pre- 
ferred by individuals representing the original grant to Maese and 
his associates and was confirmed by Congress to sucli original grantee 
and his associates ; that there was not, on 17th December, 1808, 
any town in the United States of the name of Las Vegas, having 
any legal or corporate existence or boundaries, that could take any 
title, equitable or legal, in any lands and that no such towni 

23 existed at the time of the cession by Mexico or at the time 
of the confirmation by the act of 1860; and they insisted 

that any patent that might be issued to the town of Las Vegas 
would be void in law because of these incapacities and disabilities. 

Does the demurrer admit the truth of* these averments? 

The rule that a demurrer operates as an admission of facts properly 
pleaded in a bill applies only to such matters as are material, rele- 
vant, and which are set forth with legal certainty. 

It is also settled that if any repugiuxncy appears between aver- 
ments in the bill respecting the contents of a paper and the state- 
ments in the instrument itself appearing in the record the latter 
will prevail, and the demurrer cannot be held to admit the truth of 
the averments in the bill — 99 U. 8., 45, U. 8. Ames; and, further, 
that arguments and inferences from alleged facts are not admitted by 
a demurrer, unless the facts and circumstances set forth are sufficient 
to sustain the allegations. 

Thus in Dauphin v. Key, — , McArthur v. Mackey, p. 206, the com- 
plainant’s averments that he was engaged in a lawful and legiti- 
mate business, and not in one illegal and fraudulently conducted 
by means of false or fraudulent pretenses, promises or representa- 
tions, were each held to involve a conclusion of law, and to present 
at least mixed questions of law and fact, and therefore could not be 
considered as admitted by a demurrer. 

And in Smith v. Reynolds, 9 Appeals D. C., 272, the court said : 
“All facts properly alleged -are admitted by the demurrer, but not 
all the legal conclusions that the pleader may have drawn 

24 therefrom. The legal construction of tlie matters of fact 
alleged is exclusively for the court. And so the construction 

and effect of all acts of Congress involved is for tiie court, and also 
the official acts of Government agents and officers acting there- 
under.” 

The point here presented by the complainant is analogous to the 
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familiar principle that an obligor is estopped to deny the recitals 
in Ills bomi ; but the application of that rule depends upon the 
character of ti)o recital. Tlius i.s 'Pucker v. State of Maryland, 11 
Maryland, 322, where a suit was brouglit upon a bond conditioned for 
the prosecution of an appeal “to the nextcountv court of Anne Arun- 
del county (the county courts having been previously dissolved by 
a change in the constitution), the Coui't of Appeals, in deciding that 
the doctrine of estoppel could not apply, said : “ Whether a court 
exists or not is something more than a mere question of fact, as to 
which parties may agree or be concluded by admissions. It must 
depend upon the constitution or laws, and when the court can see 
that the sup[)osed tribunal is not known to these, it must so decide, 
no matter what the parties may have admitted by estoppel or 


agreement. 


All the acts of Congress relied upon by either side of this con- 
troversy are public statutes, of the contents of which the court 
must take judicial notice, as it will of the statements contained 
in and accompanying the official reports referred to in the bill and 
which form indispensable parts of the history of the case. 

1 Greenleaf on Evidence, secs. 4, 6, 479. 

3 “ “ sec. 270. 

12 Am. and Eng. Ency., “ Judicial notice.” 


25 And should there be an averment of fact in a bill in op- 

position to facts which the court is bound to notice judi- 
ciallys it will, upon demurrer, be treated as a nullity. 

1 Daniers Practice, 1 Amer. ed. (23-’4). 


The complainants must be considered as having vouched into 
this cause by their bill not only all the statutes, but also all official 
reports and documents emanating from Government officials, re- 
lied upon b}^ them as sufiporting their case. Unless this is to be 
assumed by the court, the bill might have been held defective as 
not })resenting that full and candid statement of the facts which is 
positively required in applications for injunctions, and it would 
have been justified in sustaining the demurrer, under our equity 
rules 9, because of their omission to file such documents with their 
bill. 

3 App., 222, Cammack v. Carpenter. 


The counsel on each side in their arguments, oral as well as 
written, have acted upon this assumption without objection by the 
court, and they read at large from the reports of the surveyor gen- 
eral and of the Senate committee and from the various orders of 
the Lund Office and Department of the Interior, with the numer- 
ous exhibits accompanying them, as published by Congress. On 
examination, a striking disagreement appears between the aver- 
ments of the bill that there never existed such a political or geo- 
graphical entity as the town of Las Vegas capable of holding any 
{iroperty and the proof (!ontained in these documents and reports. 
In such a state of case the court must adopt its own interpretation 
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of the documents in preference to the construction sought to be 
place(i upon them by tlie averments of the complainants. 

26 It appears from these documents that when Juan Antonio 
Cabeza de Baca, in 1825, presented his aj)plication for a grant 

of these lands by the name of Las Vegas Grandes, he produced proof 
that his father, Don Luis Maria de Baca, in behalf of himself and 
his seventeen sons, had made a similar application for the lands by 
that name in 1821, which was ordered by the proper authorities; 
that it was occupied under the name of Las Vegas by settlers as 
early as 1821 ; that the alleged ancestors of the complainants, in 
1835, applied for and received under the ciicumstances and condi- 
tions hereinbefore stated the grant of these lands bv the name of 
Las Vegas ; that on the 6th of April, 1830, Jose Ulibarri, constitu- 
tional justice, certified that on the preceding 29th of March he had 
assigned parcels of said grant to thirly-one persons, named in a list 
appended, who then were occupying the lands thus assigned to them 
in the settlement called “Our Lady of the Sorrows of Las Vegas,” 
in which appear the names of Juan de Dios Maese and Manuel 
Duran, two of the petitioners for the grant; that Jose Antonio 
Cassaos, another of the petitioners, as secretary of the territorial 
deputation of San Miguel del Bado, signed one of the official orders 
securing the grant, and that the fourth petitioner, Miguel Archuleta, 
was one of the persons named in a further list of such assignees and 
settlers, 142 in number, on the lands described as beingin “ Vegas” 
and “ the town of Vegas,” which document the said Juan de Dios 
Maese, then a justice of the peace, certified sliould “ be attached to 
the general grant made to Las Vegas in order that it may so appear 
andforsecurity inall time to come;” that the surveyor general, in his 
report of 1858, described theclaim and reported in favor ofits validity 
as that of the“ town of Las Vegas,” accompanying his report 

27 with the petition of Lopez and others who claim in sympathy 
with the complainants under the grant of 1835, describing 

themselves and a large number of other citizens as “ residents of 
the town of Las Vegas and its vicinity ; ” that the Senate Commit- 
tee on Private Land Claims, after careful examination of the sub- 
ject, recommended the confirmation of the claim, as suggested by 
the surveyor general, to “ the town of Los Begas,” or Las Vegas, as 
it was also described ; that the confirmation by Congress was of the 
claim as described by the surveyor general, viz., to “ the town of 
Las Vegas,” and that Congress also, in the 6tli section of the law of 
1860, provided that the land to be given to the heirs of Baca for the 
relinquishment of their claim should be an equivalent for the lands 
in “ the town of Las Vegas.” 

Further, in determining how far the averment of the bill that no 
such settlement as the town of Las Vegas now exists is consistent 
with the sources of information that may properly be considered, 
the court is at liberty to take judicial notice of a variety of things 
not actually vouched into the case, as the civil divisions of States, 
as shown by maps and geographical works of general notoriety and 
approved authority, into counties and towns (12 Am. and Eng. Ency., 
“Judicial notice,” sec. 14, and notes, pp. 169 et seq.), the reports of 
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the General Post-Office and Government documents, stating the 
population of towns and cities, as shown by the national census, as 
well as the surveys executed under acts of Congress. 

Looking at these various sources of information, we learn that the 
grant of Las Vegas is delineated on the map of New Mexico by 
Rand and McNally’s Atlas, with defined boundaries, as occupying a 
large rmrt of the county of San Miguel; that there are laid 
28 down on the land two settlements, one bv tlie name of the 

' *j 

town of “ Las V^egas,” the other called “ Las Vegas Springs,” 
at each of which there is a post-office, the census return of the first 
showing a population above 1,500, and of the other 500. 

In the face of these discrepancies the court must hold the official 
statements thus brought to its attention to be correct, and the aver- 
ments of the bill must be discarded, and consequently tliese objec- 
tions disap|)ear from the case. 

The further objection that a patent granted to the town of Las 
Vegas would be void by reason of the incapacity of the proposed 
grantee to receive such a grant is but the statement of a conclusion 
of law and is unaffected by any supposed admission by the de- 


murrer. 

But the court could not decide that any such incapacity exists 
even if the contradictions we have found in the other parts of the 
case did not exist. The word “ town ” has different significations 
in different countries and in our States; in none of which it means 
a settlement larger than a village, but unincorporated, and in others 
it is the equivalent of a townshif) and signifies a subdivision of a 
count 3 % and may include large villages, which elsewhere would be 
called towns. 

In New Mexico, under the Comj)iled Laws of 1884, sec. 1670, every 
municipal corporation having a population of 3,000 and upwards 
shall be considered a city and each of the population of 1,500 shall 
be considered an incorporated town ; which last would comprehend 
the town of Las Vegas, according to the census returns. 

In some of the documents belonging to the other grants to the 
different towns referred to in Exhibit A there are detailed 
29 statements of the rules laid down for the regulation of these 
communities that show a form of corporate government well 
capacitated to receive and administer such grants for the benefit of 
the inhabitants. 

“ The Meadows ” is not an unusual name for a settlement in this 
country. There are some half dozen post-offices of that name, and 
a much larger number altered by prefixes and additions. For a 
hundred years, perhaps, there has been a settlement within twelve 
miles of the Capitol, in Prince George’s county, Maryland, known 
as the “ Old Fields.” I see no reason why a grant to the village by 
that name by Congress would not be an adequate authorization to 
the community to hold the title and administer its management. 

Whatever peculiarities such a subdivision of territory within 
New Mexico may possess, they evidentl}^ do not render it incapable 
of taking lands. In the abstract A presented with the report of the 
surveyor general, eleven out of the nineteen claims therein reported 
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are designated by the name of “ town ; ” and on the report and 
recommendation of the surveyor general the titles to these towns, 
respectively, were confirmed by the act of Congress. 

If the patent that may be issued in this case is to be held void for 
the reason stated, the same result would happen in each of the other 
ten grants to the towns therein named. This I cannot suppose would 
be just or equitable. The title, as it appears to them, thus communi- 
cated to all the other towns would properly be held by them for the 
benefit of such of the settlers upon the lands as should show them- 
selves the rightful beneficiaries under the circumstances attending 
the award of the grants. 

30 In 138 U. S., 656, San Francisco v. Le Roy, it appeared 
that the land claimed by the private suitor was within the 

territory held by the Mexican pueblo of San Francisco at the time 
the State was occupied by the forces of the United States. It was 
the law of Mexico,’’ said justice Field, speaking for the court, “ that 
pueblos or towns, when once recognized by public authority, became 
entitled, for their benefit and that of their inhabitants, to the use 
of lands constituting the site of such pueblos or towns, and adjoin- 
ing territory to the extent of four square leagues, to be measured ofif 
and assigned to them bv officers of the Government.” Under these 
laws the pueblo of San Francisco asserted a claim to four square 
leagues, and the alcaldes and other Mexican oflhcers from time to 
time distributed small parcels of the laud to the inhabitants for build- 
ing purposes, and the United States officers, after we took possession, 
in place of the Mexican officials, exercised the like authority. 
After the incorporation of the city, a confirmation to it of the 
pueblo lands was decreed by the courts. This the Supreme Court 
decided was to the city, “in trust for the benefit of the lot-holders 
under grants from the pueblo, town, or city of San Francisco or other 
competent authority, and as to any residue in trust for the benefit 
of the inhabitants of the city.” 

Whether this ruling is applicable to the present case it is not for 
this court now to decide ; but surely there would be a stronger prob- 
ability of accomplishing the equitable adjustment there suggested 
by the Supreme Court, by confirming the title to the town, which 
was authorized by Congress to receive it, than if the title should be 
committed to private individuals, to whom Congress had never 
directed it to be granted. 

31 The case, when relieved of the supposed difficulties claimed 
to result from the alleged admissions. b\'' the demurrer, is free 

from difficulty. 

Congress in confirming this claim of the town of Las Vegas had 
made no provision in the confirmatory act for the issue of the 
patent. 

The several duties required to be performed in advance by the 
surveyor, the surveyor general, and the Commissioner of the Gen- 
eral Land Office having been performed by those officials, after the 
exercise by them of whatever official judgment properly belonged 
to the duty of each in his official sphere, nothing remained to be 
done except to issue the patent for the lands thus confirmed. 

3— 971a 
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As Congress by this remedial statute evidently intended to im- 
pose a duty upon the Commissioner, instead of creating a privilege 
only, respecting a matter in which the public was so deeply concerned, 
and in which third persons are entitled to claim the exercise of the 
power, the words it may be latvful ” to issue patents are as man- 
datory as though the word shall ” had been inserted in the clause, 
or the officer had been ^'directed” to perform the duty, as was the 
language in Kendall v. U. S., 12 Peters, 524; and he would have 
been as amenable to a writ of mandamus compelling him to obey 
the law as the Postmaster General was in the case referred to. 

How is it possible, then, for this court to grant an iujuuction pro- 
hibiting him to perform a plain duty which the legislature has im-. 
posed upon him, and which he has declared he is willing and ready 
to discliarge? 

32 This question, I conceive, has been conclusively settled by 
the decisions of the Supreme Court. In 93 U. S., 662, Tamel- 

ing V. U. S., the court, construing this very statute, declared : “ No 
jurisdiction over such claims in New Mexico was conferred upon the 
courts, but the surveyor general in the exercise of the authority with 
which he was invested decides them in the first instance. The final 
action on each claim is reserved to Congress, is, of course, conclu- 
sive, and therefore not subject to review in tliis or any other form.” 
* * “ The invalidity of the grant has been earnestl}'’ and elab- 

orately pressed upon our attention. This was matter for the con- 
sideration of Congress, and we deem ourselves concluded by the ac- 
tion of that body. The phraseology of the confirmatory act is, in 
our opinion, explicit and unequivocal ” (p. 663). 

In 121 U. S., 366, Maxwell Land Grant case, the court against 
construing the acts of July, 1854, and of June 21, 1860, quoted the 
above language and affirmed the decision as in the case of Tameling. 
In the latter case of Astiazaran v. Santa Rita Mining Co., 148 U. S., 
83, the court, after citing the two foregoing decisions, says : “ The 
action of Congress, when taken, is conclusive upon the merits of the 
claim, and if Congress should confirm it, its decision would con- 
trol.” 

The objection made by the defendants that the bill is fatally 
defective because the town of Las Vegas was not made a party 
defendant is not well taken. Though the suit might have been 
sustained if the town had been made a party, yet it is not an indis- 
pensable or necessary party. Tlie decision of this cause in 

33 behalf of the town of Las Vegas can operate only as a re- 
linquishment of title on the i)art of the United States, but 

does not conclude the valid adverse rights of third parties. If the 
court were to command the patent to be issued to the complainants, 
the rights of the town of Las Vegas “ to demand a legal investiga- 
tion and decision by the proper judicial tribunal between adverse 
claimants to the same land ” are esiieciall}^ reserved by section 2447 
R. S. IT. S., and the right of the complainants to demand such an 
investigation after the present decision in favor of the town of Las 
Vegas is equally reserved, and the same security is pre.served by 
sec. 4 of the act of 21st June, 1860 (12 8tat., 71), which declares that 
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the confirmations shall be construed as quitclaims or relinquish- 
ments on the part of the United States and shall not affect the ad- 
verse rights of any other person or persons whatsoever. 

I shall sign a decree refusing the relief prayed in the bill and 
sustaining the demurrer. 

A. B. HAGNER, 

Asso. Justice. 

January 4th, 1900. 

Memorandum. 

Januar}^ 24, 1900. — x4.ppeal bond filed. 


34 Order for Preparation of Record. 

Filed January 24, 1900. 

In the Supreme Court of the District of Columbia, the 24th Day of 

January, 1900. 

Pablo Maese et al. ] 

vs. > Equity. No. 20276. 

Binger Hermann et al. ) 


The clerk of said court will please make up the record in the 
above-entitled cause for the Court of Appeals, and will include in 
the record only the original bill and the demurrer and the decree 
dismissing bill and the written opinion of the justice. 

H. C. BURNETT, 

FRED BEALL, 

A ttorneys for Plamtiffs. 


35 Supreme Court of the District of Columbia. 

United States of America, 1 
District of Columbia, j ‘ 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the above and foregoing pages, numbered 
from 1 to 34, inclusive, to be a true and correct transcript of the record, 
as per directions of counsel for appellant filed in this cause and 
made part hereof, in cause No. 20276, equity, wherein Pablo Maese 
et al. are complainants and Binger Herman, Commissioner of the 
General Land Office of the United States, et al. are defendants, as 
the same remain upon the files and of record in said court. 

Seal Supreme Court testimouy whereof I hereunto subscribe 

r,f fho nJofriVf /-.f ^3" name and affix the seal of said court, at 

pAlnmKin " ^^^3' Wasliiiigtoii, ill said District, this 

ooiumoia. 3 February, A. D. 1900. 

JOHN R. YOUNG, Cleric. 

Endorsed on cover: District of Columbia supreme court. No. 
971. Pablo Maese et al., appellants, vs. Binger Herman, Commis- 
sioner, &c., et al. Court of Appeals, District of Columbia. Filed 
Feb. 27, 1900. Robert Willett, clerk. 


